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I, Dr. David F. Davenport, hereby declare and state as follows: 



1. I am the CEO of MD's Choice, Inc. the assignee of U.S. Patent Application 
No. 10/693063 entitled "Method and Composition for Feeding Mammals" (the 
"'063 Application") and a named Inventor to the '063 Application. 

2. I have been CEO of MD's Choice, Inc. since November 1998. 

3. In late summer of 2001 MD's Choice began development of an enteral 
nutrition program to treat a horse In critical care condition. 

4. In order to test whether the enteral nutrition program was effective to treat a 
horse in critical condition, it was necessary for MD's Choice to provide the enteral 
nutrition program to veterinarians and veterinary hospitals treating critically ailing 



Page 2 

Serial No. 10/692,063 
Affidavit 



horses because the proposed components, such as whey powder - even with 
added lactase, in a horse feed may lead to life threatening adverse effects. 

5. The first test began on or about August 23, 2001 , when MD's Choice provided 
Lytle Creek Farms Inc. with a 4 part enteral nutrition program to treat an 800 kg 
gelding. Lytle Creek Farms was provided with amounts of the 4 part program 
believed to be sufficient to treat the gelding. 

6. This testing was recorded on MD's Choice's invoice shown in Exhibit A. The 
invoice recorded the recipient of the program, in this case Lytle Creek Farms, the 
amount provided and instructions accompanying the program. Exhibit A shows 
that Lytle Creek Farms was instructed to add water to the liquid meal for 
Incubation, discard unused portion after 48 hours, and refrigerate liquid vitamin. 
The feeding amounts and frequencies for adult houses and foals were also 
provided. 

7. After providing the enteral nutrition program as instructed, Lytle Creek Farms 
reported the results of the treatment to MD's Choice. The results of this treatment 
are discussed in paragraph [01 16] of the Application. 

8. The composition provided to Lytle Creek Farm is a combination of glutamlne, 
pre- and probiotics, N-acetyl-glucosamine, arginine and carnitine in an effective 
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proportion as shown in the table of Functional Food Component in paragraph 
[0112] of the Application, and a protein component comprising whey powder and 

lactase in the following approximate effective proportions: between about 95% 
and less than 100 % by weight of whey powder, and between about 1% to about 
5 % by weight of lactase. 

9. In the above composition, whey powder and lactase are In an effective and 
optimal proportion wherein the amount of lactase is determined based on a 
calculation method described in paragraphs [0052] to [0059] of the Application. 

10. The ability to test the enteral nutrition program depended on the availability of 
a critically ailing horse. Because of limited availability of critically ailing horses 
resulting from the same disease with same symptom, a direct comparison study 
was not performed. 

11. However, the results from Lytle Creek Farms are unexpected because 
positive responses were observed within a short period of time after feeding the 
horses in critical conditions with the compositions, comparing to the common 
knowledge about the normal recovery period necessary for the horses with 
similar conditions. 
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12. For example, in one horse with diarrhea secondary to heavy parasitism, a 
positive response was seen within 12 hours of administration, as recorded in 
paragraph [0116] of the Application. In contrast, it is well known that it usually 
takes about one week for a horse with a simple diarrhea to show signs of 
recovery even with the known feeding composition for sick horses at the time of 
the inventioin. 

13. Another unexpected result is that the composition worked effectively in all 
ages from newborns to the geriatric, only the dosage amount needed to be 
adjusted accordingly. 

14. Other than the invoice in Exhibit A and the papers reporting the results of the 
test, MD's Choice has not retained any additional documentation regarding the 
formulation of the enteral nutrition program provided to Lytle Creek Farms. 

15. On or about October 12, 2001 MD's Choice performed a second test In which 
MD's Choice provided University of Tennessee, College of Veterinary Medicine 
(UTCVM) with a 4 part enteral nutrition program, of the similar composition as 
above, to treat a 6 year old, 100 kg, American Miniature Horse. UTCVM was 
provided with amounts of the 4 part program believed to be sufficient to treat the 
horse. 
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16. This testing was recorded on MD's Clioice's invoice sliown in Exiiibit B. As 

with the Invoice for Lytle Creek Farms, these invoice recorded the recipient of the 
program, the amount provided and instructions accompanying the program. 

17. After providing the enteral nutrition program to the horse, UTCVM reported 
the results of the treatment to MD's Choice. The results of this treatment are 
discussed in paragraph [0115] of the Application. 

18. The test result was unexpected because the 6 year old, 100 kg, American 
Miniature Horse had been failed to respond to aggressive medical therapy based 
on thorough diagnosis of its symptoms. In contrast, after providing the nutrition 
diet predetermined based on the mare's requirements for digestible energy, 
crude protein, calcium, and magnesium for maintenance and lactation, by the 
third day, the neurologic signs had disappeared and the serum triglyceride 
concentration had decreased to within normal range. 

19.lt is common knowledge that horses suffered from azotemia, hypocalcemia, 
metabolic acidosis, and elevated liver enzymes and total bilirubin are not 
normally recovered by themselves in three days without medical treatments. 
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20.Otrierthan the Invoice in Exhibit B and the papers reporting the results of the 
test, IVID's Choice has not retained any additional documentation regarding the 

formulation of the enteral nutrition program provided to UTCVWl. 

I hereby declare that alJ statements made herein of my own knowledge are true, 
and that all statements made on my information and belief are believed to be 
true; further that the statements were made with the knowledge that willful and 
false statements and the like so made are punishable by fine or imprisonment, or 
both, under Section 1001 of Title 18 of the United States Code, and that such 
vwllful false statements may jeopardize the validity of my application or any 
patent issued thereon. 




2011 



By:; 




Date 



Dr. David R Davenport 
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